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CUSTODIAL LEGISLATION (OFFICERS DISCIPLINE) AMENDMENT BILL 2013 
Committee 

Resumed from 19 November. The Chair of Committees (Hon Adele Farina) in the chair; Hon Michael Mischin 
(Attorney General) in charge of the bill. 

Clause 7: Part X replaced — 
Progress was reported on the following amendment moved by Hon Kate Doust — 

Page 7, after line 19 —To insert — 

(4A) The prison officer must be advised of — 

(a) the implications of giving information, answering any question or producing a document 
when required to do so under subsection (4); and 

(b) the relevance of the information or document that is required for the purpose of the 
investigation. 

Hon MICHAEL MISCHIN: At the conclusion of yesterday’s proceedings Hon Adele Farina asked what 
precaution is given to officers who are being interviewed about a set of circumstances that may lead to  
a loss-of-confidence action by the commissioner and whether they were cautioned in any way. The first point 
that needs to be made is about the procedures applicable to police loss-of-confidence motions, albeit they are 
slightly different from those that will be applicable in the case of the Commissioner for Corrective Services. The 
police have more general power to require the answering of information that is not necessarily attached to a loss 
of confidence, but have powers under police regulations, as I understand it, to allow for general questioning, and 
refusal has its consequences there; whereas, in the procedures that are foreshadowed by the bill, it has to be 
linked to a specific allegation or set of circumstances that will be notified to the prison officer that underlies the 
commissioner’s basis for having a loss of confidence. The ordinary procedure would be to indicate the power 
under which the requirement to answer questions is based and an outline of the consequences for failing to 
comply satisfactorily with that requirement. Indeed, that highlights, with respect, one of the defects in the 
proposed amendment that stands in the name of Hon Kate Doust. It will require that the officer must be advised 
of the implications of giving information. It is more the implications of not giving the information, because the 
requirement is there in the statute that relevant information be provided as required. It is a bit difficult to 
understand what could be said to the officer as the implications of giving the information that would be 
meaningful. On the other hand, the important thing is—this is a procedural and operational thing that might 
change from time to time rather than being prescribed by statute—that an explanation would ordinarily be made 
as to the implications of not complying with the statutory requirements and the requirements that are contained 
in the statute that the officer needs to meet. I think that covers the points that were asked. 

Hon SALLY TALBOT: Maybe I can go in a slightly different tack to that being pursued by Hon Kate Doust 
but still relating to the amendment. In proposed new section 101, was it the intention of the government to 
replicate provisions in other acts where the privilege against self-incrimination can be abrogated? I refer the 
Attorney General specifically to the existing provisions in section 9 of the Prisons Act. I will start with that 
question. Is it the intention to replicate the existing provisions of section 9(4) of the Prisons Act? 

Hon MICHAEL MISCHIN: No, it was not intended to replicate the provisions of section 9 of the Prisons Act. 
It is much narrower in scope and it is tailored to meet the requirements of a loss-of-confidence process rather 
than general questioning. Under the police regime, regulation 603 of the Police Force Regulations provides for 
a much broader power and the provisions, accordingly, are more broadly framed. This was crafted specifically to 
meet this process, and the information I have is that it was not modelled on any particular other provision in any 
other statute. 

Hon SALLY TALBOT: I thought it was sensible to start with the existing provisions of the Prisons Act, 
because I have found after speaking to people in the community over the past six months or so since this bill has 
been around that people are not always aware that there is an existing provision to abrogate the right to silence in 
the act, but we covered that in a bit of detail earlier in the debate. 

The minister will be aware that at section 9(5) of the Prisons Act there are indeed statutory requirements to give 
the person information. For those members who do not have the act in front of them, section 9(5) states — 

Before a reporting officer requests a person to give information or asks a person a question for the 
purposes of an inquiry the reporting officer must advise the person — 

(a) that the person does not have to give the information or answer the question unless the reporting 
officer requires the person to do so; and 
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(b) that if the person gives the information or answers the question on the request of the reporting 
officer but without having been required by the reporting officer to do so, the information or 
answer may be admissible in evidence against the person in any proceedings; and 

(c) of the effect of giving the information or answering the question in response to a requirement of the 
reporting officer to do so, as mentioned … 

What is it in those provisions that apply to the existing abrogation of the right to silence that would not be 
appropriately applied to in the provisions that we are contemplating now in relation to a loss of confidence? 
I think the answer to that question might be very helpful in determining how we proceed on this. 

Hon MICHAEL MISCHIN: The intent and purpose of section 9 proceedings are entirely different from those 
of the loss-of-confidence proceedings that are foreshadowed. Section 9 of the Prisons Act has much broader 
power and applies to requiring either officers within the meaning of the act or indeed prisoners to give evidence 
in respect of an inquiry that is to do with the purposes set out in section 9(1) and not merely limited to particular 
forms of conduct as required under the loss-of-confidence provisions. 

Hon Sally Talbot: Did you say prisoners? 

Hon MICHAEL MISCHIN: Yes; section 9(2) of the Prisons Act states — 

For the purposes of carrying out an inquiry under this section, a reporting officer may require any 
officer or prisoner — 

So it is broader than loss of confidence, and it deals with a wholly different thing, and so different procedures 
and different warnings would be required to be applied. There are also some significant differences in the 
purposes for which that information can be used under section 9 as opposed to the loss-of-confidence 
proceedings, which are very focused on that alone. Therefore, they are a wholly different process and require 
different information to be given to the persons being interviewed. Perhaps I will continue with that after the 
break. 

Sitting suspended from 1.00 to 2.00 pm 

Hon SALLY TALBOT: Can I just check whether the Attorney General completed his answer to my very 
specific question about the existing measures? 

Hon Michael Mischin: I believe I had, yes. 

Hon SALLY TALBOT: In that case, I am not sure that the answer covers the points I made because 
I understood the Attorney General to say that the existing abrogation of the right to silence or the right not to 
self-incriminate refers to a much broader context. I would have thought that the narrower the context became, the 
more appropriate it would be to have safeguards in the form of warnings, cautions and the sorts of provisions 
that one would expect to be in place around something as serious and potentially consequential as the abrogation 
of the right to silence. Can the Attorney General first of all confirm that I have understood his argument 
correctly—that the existing section 9(5) of the Prisons Act is there because it is a broad provision? 

Hon MICHAEL MISCHIN: I simply said that it was a broad provision. The power to hold an inquiry under 
section 9 is a wideranging one. The category of people who can be the subject of that inquiry and who may be 
required to give evidence in accordance with subsection (2) is a broader category of people than that embraced 
by the loss-of-confidence provisions because it also includes prisoners, and there are consequences that depend 
upon whether the answer is given voluntarily or under compulsion. If the answer is given voluntarily, the answer 
can be used against that person in other proceedings, whereas if it is given under compulsion, the person is 
protected. Under the loss-of-confidence provisions, it is a specific inquiry focusing on custodial or prison 
officers, and anything that is given in the course of that inquiry is required to be for the specific purpose of 
investigating loss of confidence. Anything that is said, whether voluntarily or under compulsion, will be relevant 
to and can be used for the purposes of assessing whether there is a basis for loss of confidence, but it cannot be 
used as evidence for any other purpose. The purposes of the two provisions are entirely different, and the sorts of 
advice that would need to be given will be entirely different. If it is an offence to mislead or fail to comply with 
the statutory requirement under the loss-of-confidence provisions, that can give rise to an offence. The obligation 
on the prosecution would be to prove beyond reasonable doubt the elements of that offence, and that would be 
the wilful failure to answer when required, or giving misleading advice. That would necessarily require the proof 
of what that officer was informed about the nature of the questions that he or she was to be asked, so there would 
be, for the benefit of the prosecution if it came to that, a necessity to give some kind of alert as to the statutory 
obligation to provide those answers — 

Hon Sally Talbot: Are you talking about the existing section 9 now? 
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Hon MICHAEL MISCHIN: No, I am talking about the loss-of-confidence provisions. There would necessarily 
have to be some evidential basis for saying that this person failed to comply with the statutory requirements and 
obligations to give evidence, or did so but misled the commission’s investigator. As a practical consequence, 
there would have to be some advice as to the fact of the proceedings, the nature of the inquiry and the need to 
cooperate with it, before any breach of that statutory requirement could be found. The structures of the 
proceedings are different, and I must say that what is proposed by Hon Kate Doust does not help in that regard. It 
focuses on the implications of giving information, but I am happy to take an interjection if she wants to explain 
to me just what she would tell someone who has a statutory requirement to give information — 

Hon Kate Doust: Keep in mind that I put this amendment in on behalf of a majority of the committee, based on 
the first recommendation of the committee. This is based on the recommendation of your government 
colleagues; I’m just trying to assist it in the process — 

Hon MICHAEL MISCHIN: No, it is a recommendation of the majority of the committee. 

Hon Kate Doust: Yes, the majority—and the majority, I understand, was your government colleagues. There is 
quite an extensive discussion in the committee report about this, so — 

Hon Sally Talbot: The report does make it clear — 

The DEPUTY CHAIR (Hon Brian Ellis): Order, members! 

Hon Sally Talbot: Well, the Attorney General asked for an interjection. 

The DEPUTY CHAIR: I know, but it is going on. 

Hon MICHAEL MISCHIN: I invited an interjection from the member to explain what form of words one 
might use to explain to a prison officer what is required under the proposed amendments, not a debate between 
the three of us. Perhaps the member can give me some idea what she would tell a prison officer. Assume that 
I am the prison officer and the member is the commissioner, and the member has a loss of confidence in me 
based on the criteria of my satisfactory performance, as defined in the act. What is the member going to tell me 
about the implications of giving information? 

Hon SALLY TALBOT: I rise readily to respond to that invitation. Although this is a complex area, there is 
a difference between limited abrogation and what we might call complete abrogation. I do not know whether 
there is a legal word for it; I know that lawyers refer to “limited abrogation”. I prefaced my comments by saying 
that I was going to ask the Attorney General to comment on several other acts in which there is also an 
abrogation of the right not to self-incriminate. Those other acts, along with the existing provision in section 9 of 
the Prisons Act, include the Commissioner for Children and Young People Act and the Fish Resources 
Management Act. I believe there is a provision in the Corruption and Crime Commission Act and the 
Equal Opportunity Act. They all contain some form of abrogation, but my understanding is that in those cases it 
is what is legally referred to as “limited abrogation”. The Attorney General may tell me that I have 
misunderstood the point, and in that case the Attorney General’s explanation of why I am wrong will help to 
clarify the point. But my understanding is, without wanting to stray into George W. Bush territory about known 
unknowns, that this is actually about the difference between responding to a question by saying—let me see if 
I can get this right because it is actually quite important: “I didn’t do that”, and saying, “I don’t deny that I didn’t 
do that”, which is a limited abrogation. What I am getting to, Attorney General, is the fact that the abrogation 
proposed in the bill we are looking at today is an abrogation of a quite substantially different kind to the limited 
abrogation that exists in those other acts. That is why the words Hon Kate Doust put on the supplementary notice 
paper reflect the point made by the committee: the committee was never of the view that it had the perfect 
solution to this. What the committee is pointing out is that there ought to be some way of informing a prison 
officer, remembering that this person may or may not end up losing their job because of a loss of confidence. We 
are still in the stage of establishing the evidence that might count towards that case. A person ought to be 
informed at least of the fact that we are talking about a substantively different kind of abrogation than we are in 
those other acts to which I have drawn the Attorney General’s attention. 

Hon MICHAEL MISCHIN: I think we have to be careful before we start distorting what is proposed in the 
Custodial Legislation (Officers Discipline) Amendment Bill 2013 by using terms that are not used in the 
legislation. It may be convenient to describe the powers in the bill as an abrogation or limited abrogation or 
whatever it may be, but that is not what is used in the bill, and it is meaningless, frankly, unless we look at 
precisely what is being required and the power that is being defined in the terms of the legislation. I really do not 
know whether a prison officer or anyone would understand what is meant by a limited or absolute or other form 
of abrogation. I certainly do not. There has to be abrogation of what? What we are looking at and what needs to 
be looked at in the context of any other piece of legislation with the power to compel the answering of certain 
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questions or compel the requirement to give information is the terms of that power. This one is a very, very 
limited power. The inquiry here, in proposed section 101(3) is to — 

… conduct any necessary investigation to determine a prison officer’s suitability to continue as a prison 
officer. 

“Suitability to continue as a prison officer” is defined. That is the limit of that inquiry. Anything that is asked, 
focused on that, can be used for determining whether or not that officer is suitable within the meaning of the act. 
It cannot be used for any other purpose. That is made plain in the proposed subsection. It cannot be used for 
criminal purposes. If the prison officer were to admit, in the course of an inquiry for suitability, “Yes, I provided 
drugs to a prisoner”, that could not be used for the purposes of the criminal prosecution. So, it is very limited and 
the protection is there.  

The only thing it could be used for, under proposed subsection (6), is for proceedings for an offence in proposed 
subsection (7)—that is, failing to comply or wilfully misleading. To prove that, the chief executive officer would 
have to prove that the officer knew what his obligations were and failed to comply with them. The extent of 
knowledge is something that would be provided for by way of operational manuals or practices and procedures. 
For example, the chief executive officer, if prosecuting the prison officer for failing to answer questions, would 
have to say, “Look, I was conducting, and here is the evidence to support that I was conducting, an investigation 
to determine that prison officer’s suitability. What I was looking into was having regard to that officer’s integrity 
or honesty”—whatever it happened to be within the meaning of the definition. “I told that officer; he didn’t just 
come in and tell me things as though it was a chat over a cup of coffee. I made it quite plain that that was what 
I was looking for and that was the purpose of the inquiry, and I asked specific questions. I know that he knew 
what I was about because I did explain it to him. We made an appointment for that purpose in my office, we had 
recording equipment there, I explained it to that officer”—and all the other evidence that goes into proving that 
offence. So it is actually very limited, and the safeguards are there. The safeguards, if they are specified in the 
statute, would simply be minimums, because it may not be enough to establish that offence. There has to be that 
flexibility not only to allow a prison officer to be able to explain why it is that they were not aware—if in fact 
there is a consequence and they are charged with that offence—but also in order for the chief executive officer to 
obtain the necessary information. To use that power he would have to go to certain lengths, and appropriate 
lengths catering to the particular circumstances, to ensure that that officer was well aware not only of the purpose 
of that investigation inquiry, but also the consequences of it. The terms of the amendment do not do that; in fact, 
it goes the wrong way, with respect. What should be the content of that amendment, if that was thought to be 
necessary, would rather explain the implications of failing to do things. I would have thought the best way of 
explaining that is by providing a copy to the prison officer of proposed subsection (7), or in fact the whole of 
proposed section 101, in the same way a parliamentary committee provides a notice to witnesses as to the 
consequences of failing to do their duty and responsibility when giving evidence before a parliamentary 
committee. It is not in the privileges legislation—it may be in the standing orders—but information warns people 
that this is the consequence of failing to give evidence before a parliamentary committee or misleading 
a parliamentary committee and the like. I would have thought that, firstly, it is not necessary; secondly, the 
amendment is skewed the wrong way and it will take more than just simple tinkering with it to fix it; and, 
thirdly, doing that carries risks because it would help prescribe a minimum standard that may not meet the 
circumstances of each individual case. I agree to differ, but the government cannot support that amendment and 
thinks it would be counterproductive. 

Hon LYNN MacLAREN: I thank the Attorney General for that reply. This is one of the areas of the bill that is 
of concern to me. I am very pleased that the Attorney General mentioned proposed section 101(7), because that 
relates to self-incrimination. I believe I mentioned this in my contribution to the second reading stage as one of 
my concerns. I want to draw the Attorney General’s attention to the Law Society of Western Australia’s 
submission to the committee. It expresses some concern about proposed sections 104(4) and 101(7), because all 
these subsections work together in the area of investigating a prison officer and their rights or limitations with 
self-incrimination. I do not know whether the Attorney General is aware, but the Law Society has recommended 
that proposed sections 101(6) and (7) be deleted from this bill. I saw Hon Kate Doust’s amendment as a sort of 
saving grace so that we would not have to do that. However, if this amendment before us fails, it looks as though 
it is even more important to delete those later subsections. In its submission the Law Society wrote — 

The privilege against self-incrimination has come to be regarded, in modern democratic societies, as 
a significant factor in the protection of individual liberties. 

We have all been dancing around that for the last couple of days — 
As a result, it is now considered as not merely a rule of evidence but rather as a substantive right. 

The society quotes Mason and Toohey. I am sure the Attorney General is aware of the case of 
Environment Protection Authority v Caltex Refining Co Pty Ltd, which states — 
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The privilege in its modern form is in the nature of a human right, designed to protect individuals from 
oppressive methods of obtaining evidence of their guilt for use against them. 

The society also mentions the Universal Declaration of Human Rights, which I know we looked at. I do not 
know whether it made it into the report, but certainly the Law Society quoted article 11 of the 
Universal Declaration of Human Rights. Could the Attorney General provide us with a bit more detail about the 
investigations that a chief executive officer may undertake under proposed section 101(3)? The Attorney General 
has tried to indicate that it is very limited, but it states — 

The chief executive officer may conduct any necessary investigation to determine a prison officer’s 
suitability to continue as a prison officer. 

Does that, for example, include surveillance when they are off duty? Does that include bugging their phones, for 
example, or investigating them in their private time? How far do those investigative powers go? Right now it 
sounds as though the Attorney General is saying that they are quite limited and it is just about “What did you do 
at work today?” However, if we could get some clarity about how wide those investigations could be, it might 
help us to understand the potential of this clause. I support the amendment put forward by the committee to try to 
at least provide some rights to a prison officer who is about to be interrogated, I guess, by the chief executive 
officer about his activities. As the Law Society also has a concern about this self-incrimination, I am really keen 
to hear from the Attorney General about the investigative extents. The Attorney General says that the 
investigation is limited, but how does far does it extend? Also, is there some way to address the concerns of the 
Law Society that this abrogation to self-incrimination is not appropriate? 
Hon MICHAEL MISCHIN: Perhaps I can deal with it in multiple parts. Firstly, to respond to the member’s 
question about the extent of any necessary investigation, the investigation has to be focused on the matters that 
deal with the officer’s suitability to continue as a prison officer, as I say again, defined. 

Secondly, any investigation has to be a lawful investigation. It cannot involve simply bugging phones. The state 
Surveillance Devices Act and various other constraints apply to law enforcement agencies, let alone the 
chief executive officer of the Department of Corrective Services conducting an investigation into a personnel 
management issue rather than even a criminal offence. 

Thirdly, I have not read the Law Society of Western Australia’s submission. I find it difficult to understand how 
we could—no, I suppose it is easy to understand. We can delete proposed section 101(6) if we want to remove 
any protection for how the information is gathered and how it can be used, but I would have thought that was to 
the detriment of the officer rather than to his or her benefit. There has to be some consequence for failing to 
comply with a lawful power. If we remove the offence provision and the CEO finds out that the officer has lied 
to him, I would have thought that would substantiate a dismissal anyway. But let us assume that if we remove 
proposed section 101(7), there is not otherwise a consequence for lying to one’s boss or misleading them about 
a matter in which the CEO is trying to establish whether they are right to have lost confidence in the officer. I do 
not see how in the narrow regime that has been proposed for loss-of-confidence proceedings in which we are 
trying to protect the officer, we could say that the information we are extracting from them under compulsion, 
which they are required to provide, can still be used for other purposes; that would be the consequence of 
removing proposed section 101(6), to my mind. Maybe the argument that the Law Society has put is a little more 
subtle, but, frankly, I do not see it. I have not read its submission, but the bit quoted in the report does not make 
sense to me.  

I understand that the society does not like the idea of having to provide information, but I stress this: this is not 
the sort of privilege against self-incrimination in the sense that seems to have exercised the minds of the 
Western Australian Prison Officers’ Union and others. Self-incrimination involves incriminating oneself—in 
other words, making admissions about a criminal offence. We have made it plain all along that there are 
disciplinary proceedings, which is a different process. Criminal offences or corruption call for a different 
process; corruption can be dealt with by the Corruption and Crime Commission. This is a management 
mechanism not unknown to the Commissioner of Police and to police officers and it has been used effectively. In 
the case of police officers, the compulsive power under regulation 603 is a whole lot broader. We have a very 
narrow process for the purposes of ensuring that the Commissioner of Corrective Services and indeed the 
colleagues of the officer under investigation can be satisfied that when there is a basis for suspecting a comprised 
officer, an inefficient officer, a non-performing officer or an unfit officer—unfit in the sense of unfit to perform 
his or her duties within the act, not medically unfit—that person is someone who ought not to be working 
alongside other officers in a potentially volatile environment such as a prison. 

We have had the argument, and I keep coming back to it, about whether prison officers are analogous to police 
officers. The government considers that there are certain similarities and therefore there ought to be this facility. 
Prison officers have the power to use force and to deprive a person of their liberty and the like. They also have 
a general protection from public scrutiny. The fact that they by definition work with criminals on a day-to-day 
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basis means that there are risks. We therefore need to make sure that our prison officers are of a high standard, 
and that where there are managerial issues and an officer needs to be counselled, that can happen. But the only 
way to establish whether there is a justified loss of confidence is by ensuring that the CEO has all the evidence at 
his or her disposal, even if that means that the officer has to provide it when they do not want to. 

Hon LYNN MacLAREN: I noted that the Attorney General in his response indicated that he had not seen the 
Law Society of Western Australia’s submission. I seek leave to table that submission so that the 
Attorney General can see it. 

Leave granted. [See paper 2281.] 

Hon LYNN MacLAREN: I thank the Attorney General very much for that response. The Attorney General 
indicated that the investigation was somewhat limited. Is it limited to an interview with the prison officer, or can 
the chief executive officer undertake other activities to determine whether a prison officer is suitable?  

Hon MICHAEL MISCHIN: It would depend on the circumstances of the particular inquiry and the case. It 
may involve gathering closed-circuit TV footage, acquiring documents, and interviewing witnesses and other 
officers. It would also involve, of course, quite properly, interviewing the officer in whom the chief executive 
officer is interested, to get their side of the story. 

Hon LYNN MacLAREN: Would that include outside of their working hours? Would that include interviews 
with their associates? 

Hon MICHAEL MISCHIN: It may involve wanting to speak to associates. However, unless they are prison 
officers, they are not compelled to answer. Let us take one of the scenarios that I have used in the past. It could 
include speaking to one of the persons at the house at which the prison officer was found. However, because that 
person is not required to speak to the CEO, they might just tell him to mind his own business, and so be it. There 
is a broad ability to inquire in any necessary investigation, but it has to be focused on the purpose of the 
investigation, which is closely defined as the suitability of the officer to continue as a prison officer. 
Hon LYNN MacLAREN: The chief executive officer does not have the power of the police to investigate. 
Could he get the assistance of the police to investigate the suitability of a prison officer? 
Hon MICHAEL MISCHIN: No. The police investigate criminal offences. This is an investigation as a human 
resource management tool. I would have thought that if the chief executive said that he wanted the assistance of 
the police, the Commissioner of Police would say to him, quite properly, no, unless the CEO can point to some 
evidence that suggests a criminal offence has been committed, in which case the CEO should make an 
appropriate complaint so that the police can investigate it. 
Hon LYNN MacLAREN: I thought I heard the Attorney General say that the CEO could talk to the family of 
the prison officer during the course of the investigation to determine the suitability of that prison officer. Is that 
correct? 
Hon MICHAEL MISCHIN: Yes, theoretically, but I think that would be most unlikely. 
Hon SALLY TALBOT: I have one last question about the issue of abrogation, and I am guessing that we will 
then be able to move quite swiftly through the clauses to come. Can the Attorney General make it absolutely 
clear that a loss-of-confidence investigation is only about proving a loss of confidence; it is not about a finding 
of fact? 

Hon MICHAEL MISCHIN: I am not trying to hedge around the question. It is an investigation to determine 
a prison officer’s suitability to continue as a prison officer, following which the chief executive officer can 
decide whether he or she has confidence in that officer’s suitability to continue as a prison officer. In that sense, 
I am not sure we could say it is a finding of fact, but why the CEO has lost confidence would need to be 
substantiated. If I might illustrate it—I will be corrected if I get it wrong—if, for example, Hon Sally Talbot was 
a prison officer, and I as the CEO felt that her performance was not up to standard for a variety of reasons, 
I would inquire into that to see whether she was suitable to continue as a prison officer. I might have my 
suspicions, on the basis of information that I have gained through a variety of sources, and believe that I need to 
check it out and verify it. I might assign an officer on my behalf to make the necessary investigations. That 
officer might come up with verification of some of the things that I have been informed by way of hearsay, and 
they might come up with more information about some areas and less information about other areas. Then, at an 
appropriate time, I would call in Hon Sally Talbot as a prison officer and ensure that she understands that I have 
had that inquiry, or am having that inquiry, and put forward the reasons why I am losing confidence, or have lost 
confidence, in Hon Sally Talbot as a prison officer prima facie. That would then give Hon Sally Talbot the 
opportunity—although I would put it in terms of Hon Sally Talbot has to tell me and give me an explanation for 
why she did A, B, C and D, or why she did not do those things—to substantiate or contradict my view that she is 
not a suitable person to continue as a prison officer. 
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That information would be provided. I would weigh it up and come down on either one side or the other. I may 
give Hon Sally Talbot the benefit of the doubt based on all the information. On the other hand, I might have 
confirmed in my mind that she was not suitable to continue with the responsibilities of a prison officer. It is 
a combination of forming a view based on objective information and one that would be reviewable as to whether 
it was a reasonable position to form, based on that information. The member would have a notice that would 
outline the basis for my conclusions of a loss of confidence in her. 

Hon SALLY TALBOT: I suggest to the minister that the problem lies in the terms he used, because when he 
describes the process, he talks about somebody not being up to scratch as a prison officer. That is not what  
loss-of-confidence provisions are designed to deal with. This is not about someone whose performance is 
substandard. There are measures in part X of the Prisons Act. I put it to the minister that those measures are 
appropriately used when, to use his words, “a person’s performance is not up to scratch”. We are talking about 
a prison officer being removed because the Commissioner of Corrective Services has lost confidence in that 
person. This measure is not supposed to be used when an officer is far more appropriately dealt with in the 
scenario the minister has just described by being given additional training, counselling, mentoring and extra 
assistance. This is about performance management. Loss of confidence provisions were never designed by the 
minister’s government to apply to issues that were more properly seen as performance management issues. 

Here is the problem. There is an existing abrogation under section 9 of the Prisons Act whereby the 
commissioner can conduct an investigation. When the commissioner is conducting an investigation, the 
investigation will proceed on the basis of facts. That abrogation exists in section 9 of the act so that the 
commissioner can establish the facts. Loss of confidence is quite utterly different from the conduct of an 
investigation. Loss of confidence is about proving a loss of confidence, not establishing a fact or guilt. The one 
thing that needs to be established is something that relates to the commissioner; it is the loss of the 
commissioner’s confidence. I do not know that we will be able to get the minister to a point at which he agrees to 
remove the references to the abrogation of the right not to self-incriminate under the loss-of-confidence 
provisions. The Attorney General will notice that we are not disputing that there is some justification for them in 
section 9 of the act in relation to an investigation. But I put to the Attorney General that loss of confidence is 
only about proving loss of confidence, not about a finding of fact or guilt. That is why the measures in the bill 
are so objectionable. 

Hon MICHAEL MISCHIN: I have tried to explain this. I give up. 

Hon KATE DOUST: I must say that listening to all this is starting to do my head in. I agree with 
Hon Sally Talbot. I listened very carefully to what the Attorney General had to say in explaining that process. 
A system is already in place. If this is being used as a management tool, the mechanisms are there to deal with 
that. On the example the Attorney General used about a prison officer selling drugs to a prisoner, I do not 
understand why such an offence would not be treated as a simple misconduct—that is, allegation made, 
investigation — 

Hon Michael Mischin: I thought it was a criminal offence. 

Hon KATE DOUST: It is a criminal offence, of course, but in any other workplace, an individual found selling 
drugs to another individual would face an immediate dismissal and then the other process would be applied. If 
that were an issue, I do not understand why it would not be dealt with in the same way as other matters. There 
are a range of options already. I would have thought that would be dealt with in a much swifter way than going 
down the path of what I would have thought was the last resort of loss of confidence. A range of activities are 
probably deemed inappropriate in that type of workplace: the smuggling of drugs, the sale of drugs, sexual 
assault of prisoners, having sex with a prisoner, beating up prisoners and a range of other offences. I would have 
thought that if those offences happened, they would cause the prison officer to be immediately marched out the 
door. They would be sacked, with loss of entitlements and no questions asked. If criminal charges were 
appropriate, they would be dealt with afterwards. The Commissioner of Corrective Services would not need to 
declare loss of confidence because the offence would be done and dusted. I agree with my colleague; 
mechanisms are in place to deal with the management tool issue, which I think most of the matters canvassed 
would fall under. The issue of loss of confidence seems to hover around perceptions of what individuals may or 
may not do with others outside their workplace that the commissioner might want to look at. I think that is an 
entirely different matter. We have had the discussion about allegations of corruption and agreed that the 
appropriate vehicle to investigate that is the Corruption and Crime Commission. 

Hon MICHAEL MISCHIN: Plainly, I have not been listened to; and, if so, I have not been understood. Maybe 
it is just me. I used the illustration of dealing with drugs as a basis for instant dismissal on a piece of information 
that might be revealed in accordance with section 101, “Procedures”, as part of an inquiry into loss of confidence 
that, notwithstanding it was revealed by the prison officer in those proceedings, could not be used in evidence 
against them for a criminal charge. All of a sudden that has been turned around as a basis for  
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a loss-of-confidence inquiry, which it was not. I was using that as an example to show the extent of the 
protection, under section 101, that would be given to the prison officer. Sure, if there was evidence and it could 
be proved that a prison officer had been selling drugs in a prison, a variety of other avenues are available. But 
that is not what I was using that illustration for. It has been turned around. We will have to agree to differ on this. 
I have explained at length its purpose. Notwithstanding that I may have used colloquial terms, I have always 
linked my comments about suitability to the precise ones in the definition and gone no further. I have indicated 
that these are extreme cases whereby other means of personnel management will have failed. I pointed out that 
all the suspicions and complaints about the satisfactory nature of management by use of loss-of-confidence 
proceedings that have been expressed, did not seem to be a problem when they were applied to police officers in 
2002 and seemed to have revealed no problems at all. 
Hon Kate Doust: They are different. 
Hon MICHAEL MISCHIN: Whether there is a difference or not, the point is that loss-of-confidence 
proceedings are nothing new. In 2002 the Labor government thought fit to introduce a regime of loss of 
confidence and was quite prepared to say that that was necessary to maintain integrity in the police force but now 
all of a sudden it is draconian. 
Hon Kate Doust: It is a different set of arrangements for the police 
Hon MICHAEL MISCHIN: Even though there are protections involved and the same criteria, all of a sudden, 
they can be used for totally different purposes. 
Hon Kate Doust: It is not the same. 
Hon MICHAEL MISCHIN: We will have to agree to differ on it and proceed. 
Hon LYNN MacLAREN: For the record, the Greens supported the loss-of-confidence provisions when the 
former Labor government supported them for police officers, but with the proviso that they be reviewed, and the 
WA Prison Officers’ Union had said that it was okay to proceed down that road. I do not think it is fair to say 
that everybody embraced that warmly. It was a controversial change that occurred. We are watching carefully to 
ensure that it is used only in the circumstances in which it needs to be used. The Attorney General may find 
some solace in the evidence given before the Standing Committee on Legislation by officers from the 
Public Sector Commission. The Public Sector Commission was not very concerned about the loss-of-confidence 
provisions. The committee report is clear that there were arguments on either side about whether the  
loss-of-confidence provisions were appropriate. I commend the report to the Attorney General yet again. It is 
true that the Public Sector Commissioner thought the bill provided a degree of procedural fairness to 
prison officers who may be subject to loss-of-confidence powers. We have seen fit to question those parameters 
today. During the committee stage it is appropriate to see exactly how far they go. Committee recommendation 
3 relates to whether that investigation occurs or whether it may occur. I believe that the Attorney General 
addressed that in his reply to the second reading debate. He said an investigation “will” occur, and that he would 
not want loss-of-confidence provisions to be triggered without such an investigation. It seemed to us that the 
word “may” in proposed subsection (3) left open whether an investigation could occur. If the Attorney General 
can reiterate that an investigation will occur if loss-of-confidence provisions are used, perhaps we can conclude 
the debate on this proposed amendment. 

Hon MICHAEL MISCHIN: At the barest minimum, the investigation can consist of pulling in the officer and 
putting to him or her matters that are exercising the chief executive officer’s mind regarding their suitability. 
That affords the procedural fairness, apart from anything else, because they are giving their side of the story. In 
some cases it may be that the investigation can be limited to that; it may be that something more is required. The 
use of “may” is an empowering provision, not a mandatory requirement in the same way as “shall”. That is the 
purpose of the use of “may”. That is not unusual in legislation. As far as the review matters are concerned, and 
as a check on this, when amendments to the Police Act were passed, there was a five-year review period. We are 
prescribing, in each of these cases, a two-year period before they have to be reviewed. I would have thought that 
we are being very cautious and responsible in the way these things are being dealt with. The member will not 
have to wait five years for a statutory review. 

Amendment put and negatived. 
Hon KATE DOUST: I move — 

Page 7, lines 24 to 28 — To delete the lines and insert — 

document might incriminate the prison officer. 

The proposed amendment goes to some of the discussion we just had about the dual system in place to deal with 
these types of matters. The Labor Party does not think that proposed paragraph (b) about rendering the prison 
officer liable to disciplinary measures is necessary. We seek to delete the proposed paragraphs and keep the 
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words about documents incriminating the prison officer. That is a tidier way to proceed. We do not necessarily 
agree with the provisions in this clause. 

Amendment put and negatived. 

Hon KATE DOUST: I will not move my amendment at 54/7 because it was linked to 53/7. As 53/7 was 
knocked off, I do not see any reason to move 54/7. 

The DEPUTY CHAIR (Hon Brian Ellis): Amendment 54/7 is withdrawn. We move to the next amendment in 
Hon Kate Doust’s name. 

Hon KATE DOUST: I move — 

Page 7, line 30 — To insert after “criminal” — 

or disciplinary 

This proposed amendment relates to how individuals affected by this legislation will be subjected to 
a disciplinary process as well as the potential to be deemed to have lost the confidence of the commissioner. 

Hon LYNN MacLAREN: This proposed amendment is very sensible. It is a shame that the committee did not 
see this. There is no reason we should not include “or disciplinary” as an alternative for action that might arise 
from an investigation. 

Hon MICHAEL MISCHIN: The government does not support the amendment. It allows greater options for the 
prison officer concerned and for the chief executive officer. Let us assume that in the course of  
loss-of-confidence proceedings an explanation is given by the prison officer that may not amount to a criminal 
offence but may substantiate a breach of discipline. If that is revealed, the CEO may abandon loss-of-confidence 
proceedings that would lead to dismissal and he or she may say, “You have committed a disciplinary offence; it 
can be dealt with in another way under the Public Sector Management Act process.” Something has to be done 
because the officer has plainly done wrong and not met the duties and so can be reprimanded or otherwise dealt 
with under the Public Sector Management Act without the extreme step being taken of them losing their job. 
Yes, there is a protection against incrimination because we have been talking about self-incrimination. It cannot 
be used for the purposes of a criminal offence, but it allows the option of it being able to be used for disciplinary 
proceedings that can be short of a loss of confidence and the loss of employment. 

Amendment put and negatived. 

Hon KATE DOUST: I move — 

Page 8, lines 19 and 20 — To delete — 

“or 12 months’ imprisonment, or both”. 

We view a $4 000 fine or 12 months’ imprisonment, or both, being able to be applied as a significant, severe 
penalty. We would like the minister to explain where that penalty has come from for this circumstance. 

Hon MICHAEL MISCHIN: For a start, proposed section 101(6) states that a failure to answer or give truthful 
answers cannot be used in criminal proceedings except in proceedings for an offence under proposed subsection 
(7), which is the offence-creating provision and, necessarily, an offence has to have a penalty. The penalty that 
has been chosen is relatively modest and is consistent with section 49 of the Prisons Act. It is also consistent 
with or, indeed, lower than some of the penalties in other legislation requiring the giving of answers or the 
production of documentary material. For example, in the Australian Securities and Investments Commission Act 
2001, a range of penalties is imposed from five penalty units to two years’ imprisonment, with each penalty unit 
being $170. In other jurisdictions, for example, in the Credit (Administration) Act 1984 in Victoria, the penalty 
is 10 penalty units, each one being $140. Other organisations, such as the Corruption and Crime Commission, 
have proceedings for contempt. The penalty for provisions involving failure to give answers—say, one’s name 
and address—to police are, I think, of a comparable amount. I cannot think of a penalty at the moment, but this 
would probably be about the same as or less than the penalties for those sorts of offences. There has to be 
a penalty for an offence; otherwise, it is not an offence. There is no sanction for failing to comply with the 
statutory requirement to perform a particular function. 

Hon KATE DOUST: I will just ask a simple question because I do not know the answer. Did the 
Attorney General say there were similar penalties under the loss-of-confidence provisions in the police 
legislation? 

Hon Michael Mischin: No, I was talking about failing to give the police a name and address—that sort of thing. 
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Hon KATE DOUST: Under the police legislation, is there a similar penalty for not giving that information; and, 
if there is, can the Attorney General tell me whether either of those penalties have been applied in  
a loss-of-confidence situation? 

Hon MICHAEL MISCHIN: Under the police processes, no, they are slightly differently structured. 
Regulation 603 of the Police Force Regulations 1979 states — 

A member shall not disobey a lawful order and shall not, without good and sufficient cause, fail to carry 
out a lawful order. 

The consequence of failing to comply with that requirement would be loss of job. 

Hon Kate Doust: That is a pretty stiff penalty. I was wondering whether there was a jail term or a monetary 
penalty. 

Hon MICHAEL MISCHIN: No, to my knowledge there is not. 

Hon KATE DOUST: If these loss-of-confidence provisions have been picked up to bring them in line with 
those of police officers, and if under the provisions for police officers there is no penalty of imprisonment or 
monetary penalty, why is a tougher line being taken with prison officers? George Tilbury in his evidence he gave 
to the committee said he felt that there was a stronger onus being put on prison officers in loss-of-confidence 
arrangements than there was on police officers. 

Hon MICHAEL MISCHIN: I do not think it has ever been suggested that the provision would replicate police 
processes. It is a variation on them and is of course based on the same concepts, but regulation 603 is arguably 
not the most effective way of enforcing loss-of-confidence processes. It is a very broad provision that is relied on 
for those purposes. Something like this might be a much better option, but that is a matter for the Minister for 
Police to include. Regulation 603 covers any refusal to carry out a lawful order, rather than a failure to provide 
information that would establish someone’s suitability in those rare cases in which it was required and to give 
that person’s side of the story in order to be judged whether they are suitable or not after there is a well-based 
suspicion that they are not and a sanction needs to be otherwise provided for it. This is a far better and fairer 
regime — 

Hon Kate Doust: I would’ve thought losing my job was a little more interesting than being put in prison for 
12 months. 

Hon MICHAEL MISCHIN: Maybe. That is why, if the officer has a story to tell that shows that they are 
suitable and can displace the suspicion or reasonable basis for considering that they are not suitable, it is in their 
interests to do so. It may mean that if they have done something wrong, it can be dealt with in a disciplinary way 
without losing their job. It would be better to do that and reveal what they have done to have caused the 
suspicion of loss of confidence, rather than to keep mum and hope that they can stick it out. There has to be 
some kind of penalty as an incentive to cooperate in the matter, unless they want a regulation 603 situation, in 
which a failure to comply with the requirement would mean that they automatically lose their job. 

Hon Kate Doust: If we were to go down that path, we would have the discussion about the point at which you 
dismiss a person for a breach of the rules or misconduct that would lead to a summary dismissal, rather than 
going down the path of loss of confidence. 

Hon MICHAEL MISCHIN: There is a variety of ways we could go about it; this is thought to be the 
appropriate way. 

Amendment put and negatived. 
Hon KATE DOUST: I move — 

Page 8, line 21 — To delete “Notice of loss of confidence” and insert — 

Written notice of CEO’s determination 
This amendment and the following two are of a similar nature. It comes back to the discussion we had earlier. In 
our view, before loss of confidence is notified to the individual prison officer, the commissioner should provide 
some sort of reason why it is happening, or outline why he or she is of the view that it should happen. The 
following two amendments flow on from this; a lot of it is about the language that is being used. The following 
two amendments reflect the issues around the phrase, “does not have confidence in the prison officer’s 
suitability”, and the opposition is of the view that the more appropriate language to use is “has determined that 
the prison officer is not a fit and proper person”. We have been fairly consistent in our view that that is the type 
of language that should be used because it is much clearer and probably more appropriate in these circumstances. 
Again, it comes back to the matters we have talked about with regard to the systems that are already in place. 
Another area that we are probably going to start talking about a bit more is the area of youth custodial officers, 
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because they are different again. We have talked about police officers and their system and we have talked about 
prison officers. Youth custodial officers, who are public servants and not sworn officers, are being lumped into 
these new arrangements and we think that they need to be treated in a separate way. 

Shall we just deal with this first amendment? 

The DEPUTY CHAIR (Hon Alanna Clohesy): We will deal with the first amendment, and depending on the 
outcome of that, I will ask the member about the following two. 

Hon MICHAEL MISCHIN: The government does not agree with this amendment. What is required under 
proposed section 102 is a written notice setting out the grounds on which the chief executive officer does not 
have confidence in the prison officer’s suitability to continue as a prison officer, which reflects precisely the 
basis for the removal action articulated in proposed section 101, and picks up again on the term “suitability to 
continue as a prison officer”, as defined under proposed section 99. Recasting that as a written notice of the 
CEO’s determination conceals what is being aimed at in proposed section 102, which itself is the culmination of 
the proceedings we have been dealing with. If it were simply a case of changing the title or section heading as it 
may be, it probably would not much matter because from my recollection of the Interpretation Act, that is not 
regarded as something that influences the interpretation of the content of a section, except that we would waste 
time sending it back to the other place to have that change ratified, and it would keep bouncing back and forth 
between the chambers. However, that change would conceal the nature of what is being effected by proposed 
section 102. I say that in the knowledge that the member has further amendments at 30/7 and 31/7 that propose 
to change the terminology from “does not have confidence in the prison officer’s suitability” to “has determined 
that the prison officer is not a fit and proper person”. The government cannot support that either, because it 
would in fact be detrimental to prison officers. Firstly, the concept of “fit and proper person” is not defined under 
the legislation and could mean anything, whereas “suitability” to continue as a prison officer is defined under the 
five touchstones of integrity, honesty, competence, performance and conduct, which are far more objective 
standards than simply “fit and proper person”. If the purpose of the change to the title of the proposed section is 
to reflect those other amendments and the prospective passage of those other amendments, perhaps we ought to 
deal with those amendments first and see how they are determined, but the government will oppose the other 
amendments because they would, in fact, work to the detriment of prison officers, given that none of the earlier 
amendments, which might have given them some context, has been passed. Perhaps the honourable member 
might want to reconsider whether it is worth changing the title of a proposed section to make it misleading as to 
its content. 
Amendment put and negatived. 
Hon KATE DOUST: I listened to the Attorney General, and I am not going to move the amendments standing 
in my name at 30/7 and 31/7. 

The DEPUTY CHAIR: We now move to amendment 35/7.  
Hon KATE DOUST: There is an amendment standing in my name at 5/7, but it is similar in nature to an 
amendment standing in the name of Hon Sally Talbot. I will not move my amendment because I want to support 
the amendment in the name of Hon Sally Talbot because I think the wording is better than the one in my name. 
This is an important change; it is about ensuring fairness for prison officers during this process. There is a real 
concern that while people will be provided with a maintenance payment during a loss-of-confidence issue, there 
will be occasions on which it takes longer than 28 days to resolve that issue. If the maintenance payment is not 
extended then, of course, the prison officer will be out of pocket. We had some discussion about this last night, 
about the financial difficulties that may be incurred during this period, including having to pay for legal costs 
and living costs. If the maintenance period ends and no money is coming in, things will get a lot tougher. In fact, 
in many cases it may be used as a mechanism to starve out those individuals or discourage them from defending 
themselves. When people are faced with ever-increasing costs they may walk away. The language used in 
Hon Sally Talbot’s amendment is much more appropriate. Rather than putting the decision of whether the 
maintenance period should be extended into the hands of the minister, the idea of enabling an independent third 
party to make that decision is much more appropriate and fairer to the parties involved. I will be interested to 
hear what Hon Sally Talbot has to say. I imagine that this matter was canvassed extensively during the 
committee inquiry. I think it is a significant issue. I hope that these occasions will be rare and few in occurrence 
and number, but things do not always happen overnight in an investigation and an outcome and we want to 
ensure that the individual at the heart of an inquiry is not put in a dire financial position that may lead him to 
move away from the whole issue because he does not have the capacity to defend himself and claw back, if you 
like, the commissioner’s confidence.  

Hon SALLY TALBOT: Before I speak to the specific terms of amendment 46/7, I will ask the minister to 
clarify something. It is my understanding that the majority of prison officers are employed by the commissioner 
with some prison officers being employed by the minister, with the same for youth custodial officers. Can the 
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minister clarify for members what that employment status is with regards to being employed by the minister or 
employed by the commissioner?  

Hon MICHAEL MISCHIN: The majority of prison officers are employed or engaged as employees by the 
minister pursuant to section 13 of the Prisons Act. A small number are appointed, as I understand it, under 
section 6 of the act by the chief executive officer, including medical practitioners as medical officers, 
superintendents and other categories. I understand that youth custodial officers are employed by the 
commissioner.  

Hon SALLY TALBOT: The question here is about a situation in which the person who considers the 
application for an extension of the maintenance period is the same person who invoked the loss-of-confidence 
provision—in other words, the person who decided that the person should be removed will also decide whether 
the maintenance payment period should be extended. That being the case, it would seem to be a fairly clear 
question of procedural fairness and I would have thought that it was in the government’s own interest to make 
sure that any perception of bias was avoided, and that would clearly be avoided by making the application for the 
maintenance period to be extended tenderable to an independent third party.  

Hon MICHAEL MISCHIN: Perhaps I will provide a bit of an explanation as to who has responsibility for 
what. The minister may engage prison officers as employees, and we will use that example for the purposes of 
this exercise. The removal action is initiated by the chief executive officer or the commissioner on the basis of 
the commissioner’s loss of confidence.  

The minister by operation of clause 100(1)(c) “consents to the taking of removal action in relation to that prison 
officer” by the chief executive officer/commissioner. In that sense, he is removed from the process, but he is 
ultimately, of course, the minister responsible for that department. In that respect, he is analogous to the 
Minister for Police. Under section 33M of the Police Act, there is a similar process for allowing an extension of 
the 28-day limit, and the minister gives that extension. This is analogous to the process that is already in place 
under the Police Act. 
As for picking an independent third party, I am not sure who that will be. It is not specified. Some thought would 
have to be given to who would be an appropriate third party and who can make these decisions on behalf of the 
minister, who is the responsible government officer, if you like, and can decide whether to give extensions in 
these particular circumstances. The exceptional circumstances test is no different from that which was applied to 
police officers and thought reasonable to expedite the taking and progressing of appeals, if that was thought 
necessary. I have already indicated that it is expected that any of these appeals would be dealt with within the 
time limits prescribed or not very long afterwards. 

Hon SALLY TALBOT: I do not think it will be hard to nominate an independent third party if it is the will of 
the government to proceed in that direction. I know that the Attorney General has given the example of the 
similar situation with police, but I cannot think of a situation for any other public servants in which the arbiter of 
the extension was not someone removed from the direct employment situation. The problem here is that it is 
perceived that there are no guidelines, parameters or indications anywhere of what the minister has to take into 
consideration when he or she considers an application for the extension of the maintenance period. I noted earlier 
a comment of the Attorney General’s that I did not remark on at the time, but I think it was significant that the 
Attorney General referred to guidelines being produced around the abrogation process. I think the 
Attorney General at one stage indicated that there would be guidelines or some kind of — 
Hon Michael Mischin: Operational manuals and the like. 

Hon SALLY TALBOT: Yes, thank you. The Attorney General will notice that we have gone so far as to table 
as an appendix the very, very comprehensive document that the police use. It is the Western Australia Police 
managerial intervention model, which we called the MIM. We have worked on the assumption that some 
document of a similar sort of detail will be produced for custodial officers. However, as the bill stands, 
apparently a decision about the extension of the maintenance period will be made, about which there are no 
guidelines. We do not understand what the minister might be taking into consideration. That merely complicates 
the fact that the minister is also the employer, who has, at least in an ex officio sense, brought the original action 
or at least concurred with the original action to remove the prison officer. Can the Attorney General please tell 
the house whether there will be any guidelines on what has to be taken into consideration? 

Hon MICHAEL MISCHIN: I have not examined the managerial intervention model, but I would be surprised 
if it sets out criteria for how the minister should determine exceptional circumstances. I would have thought it 
sets out processes to be used within the police service, rather than telling the minister what the minister can or 
cannot do or should and should not do. I would not have thought that that would be something that would be 
done in these circumstances either. It leaves a discretion; that is true. That is not surprising. Ministers have 
discretions within the bounds of the law and the exercise of their functions. If some model for the appointment of 
an independent third party that binds the minister can be determined, perhaps that is for the two-yearly review. 
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However, at this point the government cannot support the proposed amendment, although I understand and 
sympathise with the honourable member’s perspective on that. It is not unreasonable, but on the other hand, I can 
see very good arguments for not doing that. I say that only in the context that the minister is perhaps a little more 
directly involved in the disciplinary process by proxy, albeit not operationally, than might be the Minister for 
Police with the Commissioner of Police. However, simply having an involvement by proxy does not necessarily 
mean an interference with or abandonment of objectivity in decisions of this character. 

Hon SALLY TALBOT: It makes me very uncomfortable as a person who has advocated at the political level to 
have the rights of working people protected and enhanced. It makes me very uncomfortable to find that 
a provision in this bill effectively thwarts the possibility of pursuing constructive dismissal claims and indeed 
encourages, either explicitly or implicitly, people to resign during the maintenance period, because they are 
simply being starved out of a job. Having said that, I recognise that the original maintenance period of 28 days is 
a standard Public Sector Management Act provision, and the significant objection was to a perceived conflict of 
interest around the minister being the same person as the employer and ruling on these appeals. This is obviously 
a provision of the bill that will be watched very carefully. I put it to the minister that in terms of the 
government’s own position that has been put on the record, there will not be very many of these cases. I would 
have thought that given the circumstances that have been outlined by the government, we are dealing with very 
extreme situations in which loss-of-confidence provisions, even in those extreme situations, will be used as 
a very last resort. I would have thought that in that case there would be room for considering a different 
arrangement for a maintenance period to make sure that in the end—this is all any of us want—justice is both 
done and seen to be done. I conclude my remarks on that point. 

The DEPUTY CHAIR (Hon Alanna Clohesy): Technically, member, you will need to move the amendment. 

Hon SALLY TALBOT: Thank you for the reminder. I move — 

Page 10, lines 7 to 10 — To delete the lines and insert — 

(2) The Minister shall appoint an independent third party to review each maintenance period, and 
in the event that the independent third party determines that exceptional circumstances apply, 
the Minister shall direct that a maintenance payment must continue to be paid to the prison 
officer for a specified period after the maintenance period. 

Amendment put and negatived. 
Hon KATE DOUST: I move — 

Page 10, after line 14 — To insert —  

(3A) At the end of the specified period, the Minister shall review the progress of the appeal and 
renew the maintenance period for a further specified period not exceeding 6 months 
unless —  

(a) the appeal has been determined by the WAIRC; or 

(b) there are exceptional circumstances justifying why the prison officer should not be paid 
a maintenance payment. 

The purpose of this amendment is to ensure that there is fairness in the system. We believe that in the case of 
a prison officer who has had their maintenance period extended, the minister should be required to review the 
progress of the appeal and extend the maintenance for a period not exceeding six months. This will ensure that 
a prison officer who is caught up in this situation is not forced to make other arrangements in order to continue to 
live a normal life. It is about ensuring fairness and not shutting the door on that prison officer. We believe the 
minister should be involved and engaged and should be compelled to conduct a review to ensure that, if possible, 
the maintenance period for that officer is extended. I flag that the next amendment is in a similar vein. It is about 
ensuring that there is no financial detriment to the prison officer while they are waiting for the process to be 
concluded and an outcome to be reached and that they do not have to beg and scrape, if we like, to try to pay 
their bills and cover their costs associated with this matter. 

Hon MICHAEL MISCHIN: The government does not support the amendment. We are already providing for 
a 28-day maintenance period as a matter of statutory entitlement, and the minister can extend that period by 
a further six months; so that is seven months, basically. That is consistent with what is provided for in the police 
processes. I am not aware of any particular issues as far as the police are concerned. If we are looking at an 
appeal process, the advice is that, at most, appeals tend to be disposed of in about six weeks after they are listed.  

Hon Kate Doust: In the WAIRC? Really?  

Hon MICHAEL MISCHIN: I may be wrong about that. 
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Hon Kate Doust: I think you might be. 

Hon MICHAEL MISCHIN: I will withdraw that, just in case I got it out of context. But we are looking at 
a period of seven months, effectively, already. It is no different from what is in the Police Act. 

Hon KATE DOUST: I appreciate that the Attorney General probably made those comments in good faith on the 
information provided to him. But what will happen if it goes beyond the seven months that the Attorney General 
has talked about as being covered? From my experience, there are occasions in the WAIRC when the appeals 
process can take a lot longer than six or seven months. I recall a particular case many years ago, which stopped 
the casino in its tracks for a while, when it took 18 months to get a decision about an unfair dismissal. That 
meant that for 18 months, that individual was without an income. My concern is that the prison officer may not 
get a decision for 12 months or even 18 months and will be without an income during that time. There is no 
mechanism for compensation, I think, to pay the officer during that period. My concern is that if it goes beyond 
the boundaries that are set out in this legislation and it is found that the prison officer was not at fault and there 
were no grounds for the loss of confidence, the prison officer will be well and truly out of pocket, and that may 
have disastrous financial impacts for that officer. How is the Attorney General going to manage that? 

Hon MICHAEL MISCHIN: We can argue about the merits of for how long somebody ought to be maintained 
after they have been dismissed from their job. It is my understanding that if a public servant is dismissed from 
their position, they have 28 days in which to consider their position, but they do not get the benefit of an 
exceptional circumstances extension of up to six months. The police are given that facility, and therefore we are 
giving that analogously to prison officers the subject of a loss-of-confidence removal. We consider that to be 
satisfactory. We can argue about whether we should do more for public servants, or whether greater latitude 
should be given to prison officers as opposed to police officers and public servants, but bearing in mind that we 
are trying to get some consistency in general terms, we think this is an adequate provision.  

Amendment put and negatived.  
Hon KATE DOUST: Given the Attorney General’s comments and the numbers in this chamber, and given that 
we have had the discussion, I do not intend to move amendment 7/7 on the supplementary notice paper. We have 
put on the record our views around what we see as the potential negatives for prison officers if there is not the 
capacity to support them after this period.  
Hon SALLY TALBOT: I move — 

Page 12, lines 10 and 11 — To delete the lines.  
Proposed section 106(5) at page 12 of the bill reads — 

The only parties to the appeal are the prison officer and the chief executive officer.  

This relates to an appeal before the Western Australian Industrial Relations Commission. It is a matter of fact 
that the Industrial Relations Commission may in its hearings join other parties to an appeal of this kind. That is 
not something that happens often. In the case of an appeal against a loss-of-confidence removal, the 
Attorney General may with some justification say that he cannot imagine why such a provision would be useful. 
This is a matter on which the committee deliberated for a considerable period of time. The initial concern that 
I want to express, and for which I am seeking an answer, is that there is a sense—not a legal sense, but if we like 
a common sense—in which such a provision appears to limit the ability of an employee to be represented by 
a union advocate or another person. That is in fact not the case. Therefore, if this clause is allowed to become 
part of the bill, clearly an employee who takes an appeal to the industrial relations commission will be able to 
have representation on their behalf by the union or another person of their choice. However, I point out to the 
Attorney General that the grounds on which the IRC may invite others to join in an action are to increase the 
fairness—what is the phrase I am looking for?—are in the interests of justice and fairness. It is a decision made 
by the industrial relations commissioners, not an appellant or the appellant’s representative nor, in the case we 
are talking about specifically, is it a decision of the Commissioner of Corrective Services. I put it to the minister 
that because another person only ever joins an action in the interests of a just outcome, it would be a mistake to 
remove that provision from the appeal rights of somebody who is affected by the provisions of this 
Custodial Legislation (Officers Discipline) Amendment Bill. That is why I have moved the amendment standing 
in my name. 

Hon MICHAEL MISCHIN: The government cannot support this amendment. Firstly, it is analogous to the 
provision pertaining to the police whereby the union does not have involvement as a party to the proceedings. 
The removal proceedings are focused on the relationship between the CEO and the prison officer. It is the 
CEO’s loss of confidence in that particular officer and does not extend any further than that officer’s suitability. 
It does not prevent the officer from being represented by either a lawyer or any other form of advocate that 
would ordinarily be able to represent an officer before the IR commission in appeal. That is still available. It is 
simply that the parties to that proceeding are limited to the CEO and the prison officer. 
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Hon SALLY TALBOT: I recognise that these provisions reflect those in the Police Act but is the minister able 
to explain what possible adverse consequence there could be in allowing the IR commissioners to exercise the 
right that is specifically extinguished by the terms of this bill, in the interests of justice, to make another person 
a party to the appeal? 

Hon MICHAEL MISCHIN: I will turn it around the other way. What basis is there for a union to get involved 
in proceedings between the prison officer and the chief executive officer of the department when an appeal about 
whether the chief executive officer has made a proper finding of loss of confidence, when the prison officer is 
able to draw on his or her own legal representation or, indeed, legal representation provided by the union to 
argue that case on those narrow points. To speak broadly of justice, rights and so forth does not answer that 
proposition. What usefully can a union, not as a representative, but as a third party to the proceedings, have to 
contribute to that process? 

Hon SALLY TALBOT: It is interesting that the minister assumes that what I am talking about is allowing 
a union to join the proceedings. 

Hon Michael Mischin: That is what you’re saying. 

Hon SALLY TALBOT: No; it is not at all what I am saying, minister. When we initially came across this 
provision, my question was: does this preclude a union representing a person? 

Hon Michael Mischin: No. 

Hon SALLY TALBOT: Clearly, it does not. It is in the report, but I put that on the record as part of the second 
reading proceedings in this place so that anyone reading the debate will be quite clear that this provision does not 
remove that right from the employee. However, the person who is potentially joined to the action by the 
Industrial Relations Commission is very unlikely to be a union representative. It is more likely to be another 
employee who is perhaps subject to the same loss-of-confidence provisions. I am putting to the minister that it is 
not the role of the minister or me to second-guess what the Industrial Relations Commissioners might consider to 
be in the interests of justice in terms of another party joining the appeal. I am sorry if I misled the minister with 
my earlier remarks; I merely wanted to get clarification on the record that there is no question about the 
representation of an employee. We are talking about quite a different status in an appeal process, which is having 
another party joined to the appeal. 

Hon MICHAEL MISCHIN: The prescription that the parties to any appeal are the appellant or, in terms of the 
bill, the prison officer and the chief executive officer, is consistent with section 33P(5) of the Police Act and 
appears to have caused no difficulties. It was not one of the matters that I understand was mentioned in the 
2006 review of the provisions, or received any adverse comment or any identification of an issue. I still confess 
to not being able to understand what some third party, who is neither the chief executive officer nor the prison 
officer who is in jeopardy of their position, can usefully contribute to the proceedings as a party to those 
proceedings, bearing in mind that there is no limitation on representation for the purposes of advocacy or 
assistance. We are talking about the parties to the proceedings being those who have a direct interest in the 
outcome. 

Hon SALLY TALBOT: I bet the Attorney General is the sort of person who cannot actually see a reason for the 
original provision in the Industrial Relations Act that enables parties to proceedings for unfair dismissal to be all 
parties upon whom the application for unfair dismissal is served. 

Hon Kate Doust: Do not get excited, my comrade; I am sure he will knock that one out when he revisits the 
IR legislation next year! 

Hon SALLY TALBOT: Absolutely, Hon Kate Doust. 

The current provision in the Industrial Relations Act also enables the IRC to join parties to appeals from unfair 
dismissals and, to use the term that I just used, if it is in the interests of justice to do so and appropriate for the 
proceedings. That is not under debate. That is an existing provision under the Industrial Relations Act; it is used 
by the commissioners — 
Hon Michael Mischin: That is for proceedings for unfair dismissal—correct? 
Hon SALLY TALBOT: Yes. 
Hon Michael Mischin: Not an appeal against a removal by reason of loss of confidence. 
Hon SALLY TALBOT: It is specifically about appeals from unfair dismissals. 
Hon Michael Mischin: Yes, unfair dismissals. That is a different process. 
Hon SALLY TALBOT: Perhaps what the Attorney General is indicating by way of interjection is that he 
heartily approves of that measure and he thinks it is highly effective. 
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Hon Michael Mischin: I am not considering that measure; I am considering the process under this bill, which is 
for a different process. 
Hon SALLY TALBOT: Here we come to a provision that is a removal of a prison officer on the grounds of loss 
of confidence, which is a dismissal from the position. The person is allowed to appeal to the same jurisdiction as 
“straightforward” unfair dismissal proceedings. If it is a straightforward unfair dismissal proceeding, the 
provision exists for other parties to be joined to that appeal. The Attorney General has still not been able to give 
the chamber a reason for this provision being removed. All he has been able to say is that he cannot think of 
when it would be used. My point is that it is not incumbent on the Attorney General, it is not incumbent on me 
and it is not incumbent on any member of this chamber to decide whether they can imagine a situation in which 
it would be used. The existing provision is used by the Industrial Relations Commission. It ought to remain 
available to the commission in the cases of appeals against unfair dismissals that are done under the  
loss-of-confidence provisions in this bill. That is why I have moved the amendment. 

Hon MICHAEL MISCHIN: What I can say is that in the explanatory memorandum, or at least the clause notes 
to the Police Amendment Bill 2002 dealing with section 33P, “Appeal right”, the then Minister for Police 
explained as follows — 

In contrast to ordinary unfair dismissal claims, — 

I emphasise that is a different process entirely — 

the only persons who may be parties to an unfair removal appeal are the former member and the 
Commissioner of Police. 

In the time available to me, I have not been able to pick up whether there was any debate about that issue or 
suggestion that somehow it was inappropriate or abrogated the rights under the industrial relations legislation of 
the time to remove this important entitlement for other parties to get involved in these things. I go back to 
pointing out that it was a contrast between an appeal against an unfair dismissal claim and here, an appeal 
against a removal occasioned by a loss of confidence, where the loss of confidence is something peculiarly 
within the mind of the chief executive officer. The only other interested party in it—the only one that can be 
imagined to be interested in it as a party—would be the prison officer concerned. There is no justification for 
extending it. There may be unfair dismissal cases for a variety of reasons; perhaps there is a general principle of 
law involved or some interpretation that may be necessary, or there are wider ramifications, but in the terms of 
this particular type of process we do not see that. Representation is allowed and there had been no complaint 
about it at the time of the 2006 review into the Police Act and the way that that works. 

Hon Kate Doust: The police did not have access to the IR commission at that point. There was obviously 
a review into it. 

Hon MICHAEL MISCHIN: They do, actually. As I pointed out, there have been at least two appeals against 
loss-of-confidence motions removals. In one case the WAIRC ordered compensation and overturned the 
removal; in the other, the officer was reinstated by the commission. 

Amendment put and negatived. 

Hon KATE DOUST: We have reached a point where the remainder of these amendments that stand in my name 
for the rest of clause 7 are pretty much all about the appeals process. I am going to talk briefly to them. I would 
seek to move through them fairly quickly. I will not speak to them individually. I will say to the 
Attorney General now that all of the other remaining amendments set out under clause 16 are identical to the 
ones that we have already canvassed this afternoon. I will flag with the Attorney General now that other than 
a brief discussion about clause 16, I will not move any further amendments after that. 

Hon Michael Mischin: Noted. I am well obliged to the member for indicating her proposals and strategy. 

Hon KATE DOUST: Thank you. We have had a fairly extensive discussion. The Attorney General is right—we 
will agree to disagree. We do not believe this bill is necessary. This side is of the view that there are already 
appropriate processes in place to deal with the types of disciplinary matters that have been canvassed. We 
understand that the government wants to introduce this loss-of-confidence provision. We do not necessarily 
agree with the reasoning around it. When we look at the population of prison officers in our state, which runs to 
a couple of thousand, we acknowledge, like any workplace, there may be one or two people who make bad 
choices or wrong decisions. Even in our own parliamentary arena, regardless of the political spectrum, 
sometimes we have colleagues who make bad choices, too. Certainly in these areas of work, be it police officers 
or prison officers, people are charged with fairly high-level custodial work or maintaining law and order in our 
community, we do not want those rotten apple–type individuals to stay in the system. When those individuals are 
identified, our view is they should be out very quickly. We have difficulties with the way this legislation has 
been crafted. The opposition is of the view that it denies natural justice to the individuals involved—in this case 
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prison officers and juvenile custodial officers. When we get to clause 16, there will be some brief discussion 
about juvenile custodial officers. Because the provision is so narrow and does not really enable the prison officer 
to have that natural right of reply and the capacity to stand up for themselves, we have sought to move this series 
of amendments. I will just go through them so we are clear: 32/7, 33/7, 34/7, 35/7, 36/7, 8/7, 9/7, 10/7, 47/7, 
11/7 — 

Hon Sally Talbot: Amendment 47/7 is mine. 

Hon KATE DOUST: I am sure it is a very good amendment. It is not mine, so I will skip it! 

I was racing through the amendments and the last one is 12/7. All of these amendments are about trying to 
improve the legislation and the issue around fairness for these prison officers as they work through the appeals 
process. A number of these proposals will hopefully enable that fairness to kick into the legislation. As I said 
earlier, these amendments are replicated further in the supplementary notice paper and it is not our intention to 
repeat any of our earlier discussions about the same matters, because I am sure we will get the same answers and 
that will just not be helpful to many of us. We think the amendments we will move as we work through the 
appeals areas will provide a more balanced and fair approach. They will enable prison officers to have access to 
natural justice. We are of the view that each individual should be treated in a fair and appropriate manner and we 
do not believe that the legislation as it is currently structured enables that to occur. We have been pretty 
consistent from the word go since this bill was introduced. We have been quite clear that not only do we not like 
the reasoning behind it, but also we will certainly not support it. We have done everything we can to try to 
improve it so it provides natural justice and fairness and it becomes a better piece of legislation. We know the 
numbers in this chamber and we know that this legislation will go through. We just seek to tweak it so there is 
a better environment for prison officers to operate in and they know exactly what they will have to deal with. It 
is a disappointment that this whole legislation has in some ways cast doubt upon the nature of individuals 
working in that environment. By putting in place loss-of-confidence arrangements and talking about corruption, 
it is as if all people working in that environment are being picked up by the legislation, and that is certainly not 
the case. Indeed, there are some very fine hardworking people in that environment who go to work and do their 
jobs diligently and appropriately in accordance with the rules that govern that space. It is disappointing that the 
Minister for Corrective Services—not the Attorney General in this place—who is ultimately responsible for the 
bill and who I think is a bit of a minister for headlines, has sought to use prison officers as a vehicle to raise his 
own profile. We are firmly of the view that other mechanisms are already in existence to deal with all of the 
matters canvassed. The minister keeps referring to the five touchstones, but there are already disciplinary 
procedures in place that can resolve the types of concerns that the government may have about incidents that 
may occur in that type of workplace. The matters that we will deal with in these amendments are simply about 
making this a fair process for the prison officers as they work through the appeals system. 

Progress reported and leave granted to sit again, on motion by Hon Michael Mischin (Attorney General). 
Sitting suspended from 4.15 to 4.30 pm 
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